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FOREWORD

INTRODUCTION

by Hilde Hardeman, Director and Head of Service,
Service for Foreign Policy Instruments, the European Commission

by Kathryne Bomberger
ICMP Director-General

I grew up in the region of Ypres, a town whose destruction in the First World War has come
to symbolize the brutal consequences of modern conflict, for civilians as well as soldiers. I
have always taken an interest in the issue of missing persons: it is central to restoring peace
and the rule of law following disaster or conflict. This is why the work of the International
Commission on Missing Persons (ICMP) with the families of the missing in Syria, and more
broadly in the region, is so crucial.

The issue of missing and disappeared persons is complex everywhere, but especially in
the Syrian context. It derives not only from the current conflict, as a result of which an
estimated 100,000 persons are missing, but also from a legacy of missing and disappeared
persons cases linked to human rights abuses and other causes that occurred prior to the
conflict. Syrians who have fled the conflict have also gone missing along migratory routes,
in treacherous Mediterranean crossings or through criminal enterprises that prey upon
migrants and refugees, including child trafficking in Europe and elsewhere. In addition,
there are persons who are not Syrian missing in Syria, including journalists, ISIS fighters,
combatants from foreign armies and others. And there are children living in detention
centers whose parents – ISIS fighters and others – are missing.

More than half of those surveyed ahead of the European Union’s Brussels III Conference
on Syria in March 2019 cited the issue of missing persons, including victims of enforced
disappearance and detainees, as the most important topic in the field of justice and cohesion.
Accountability in general, and the issue of the detained and disappeared in particular, is high
on the EU’s agenda, and the Service for Foreign Policy Instruments (FPI) supports work on
this important issue, including in cooperation with ICMP.
Accounting for the missing is key to the European Union’s work for transitional justice and
accountability. ICMP has an important role to play in ensuring an effective, long-term effort
to secure truth and justice for survivors and all Syrians.
FPI supported the year-long ICMP Policy Process that promoted efforts by civil society
organizations (CSOs) and families to develop a unified advocacy strategy to secure the
rights to truth and justice of all families from Syria. The Policy Process helped participants
strengthen their ability to influence policymaking, and to prepare the ground for a strategic
and coherent missing persons process.
This Report reflects key themes that emerged from the Policy Process. I hope that it will
facilitate a deeper understanding of the issue and its bearing on a long-term settlement in
Syria.

In Syria itself, there are persons missing as a consequence of summary executions, arbitrary
and incommunicado detention, kidnapping and abduction, as well as combatants and
civilians missing as a direct result of fighting and the day-to-day ravages of war and war
crimes. In addition, since March 2011, hundreds of thousands of Syrians have been killed;
more than 6.5 million have been displaced inside the country, and a further 5.6 million
have fled Syria, seeking safety in Lebanon, Turkey, Jordan, Iraq, Europe and further afield.
This means that relatives of the missing may be living inside or outside of Syria. The varied
circumstances, time period and location of the disappearance, as well as the location of the
relatives of the missing, the possible perpetrator and witness information, all provide key
pieces of data that are critical to finding someone and to securing the rights of survivors to
truth, justice and reparations.
ICMP’s Syria Program, launched in 2016 with European Union (EU) support, is working to
lay the foundations for an effective process to address the issue of the missing, and to help
Syrian families of the missing, especially those now headed by women, so that they can
form support networks and develop the resilience and understanding needed to drive the
process of locating the missing. While the cooperation of the Government of Syria is unlikely
in the short term, a great deal can already be done, even in terms of the limited scope to
account for missing persons and engage with families of the missing and CSOs inside Syria.
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An effective strategy requires a comprehensive perspective of rebuilding social cohesion
based on more just and fair institutions. Without an outlook embracing state responsibility,
human rights and the rule of law, the issue of missing and disappeared persons may remain
divisive in Syria for generations to come. A modern approach based on the rule of law
to redress the wrongs of the past seeks to ensure that state institutions are transparent,
accountable and efficient, thereby earning public trust.
In May 2019, ICMP launched The Syria Policy Process: Accounting for the Missing is an
Investment in Peace to help Syrian CSOs and family associations develop common
strategies on the issue of detained and missing persons. The Policy Process comprised
three plenary sessions – in The Hague in May 2019, in Istanbul in October-November 2019,
and in The Hague in February 2020 – and, in light of the Covid-19 pandemic, five online
sessions during April and May 2020. Through the Policy Process the legal basis of a
process to investigate missing and disappeared persons cases has become broadly
understood as an essential pillar of securing human rights and the rule of law in a future Syria.
Commencing technical processes to locate and identify missing persons, including missing
detainees, in a systematic manner is recognized universally as an urgent next step. This will
include collecting DNA reference samples to add to the Data Repository.
Throughout the Policy Process, ICMP acted first and foremost as a facilitator. The substance
and direction of discussion was led by participants, Syrian CSOs and family organizations,
representatives of international and other organizations, and forensic science and legal
specialists.
ICMP would like to thank all who took part in the Process and in particular the European
Commission’s Service for Foreign Policy Instruments (FPI), which supports the ICMP Syria
Program and which greatly assisted the Syrian Policy Process.
Photo: Anjo Kan/ Shutterstock
At the outset of the Syria Program, ICMP identified the need to facilitate the development
of a shared vision among Syrian CSOs and families on concrete measures that could be
jointly undertaken to account for the missing. Developing a strategy to locate and identify
the missing and secure their families’ rights to justice, truth and reparations – including
practical provisions such as inheritance, economic benefits, and custody of children, as well
as return – requires building a shared understanding among civil society, families of the
missing and international organizations of the significance and objectives of the process of
locating the missing and establishing the circumstances of their disappearance.

In concrete terms, an effective strategy necessitates establishing first of all a secure, central
and impartial information and database system that can store and process data on missing
persons, and the location of mass graves and incommunicado detention locations from
multiple sources, including families of the missing residing inside and outside Syria. ICMP
and Syrian CSOs recently established a Data Repository mechanism to store and process
data on missing persons. So far, families have reported more than 12,000 missing persons
cases – this data will be critical in creating a comprehensive Central Records on Missing
Persons in the future. ICMP also supports local efforts in Northeast Syria to establish a
domestic missing persons committee that aims to work to standards of a public law mandate
that conforms to human rights.
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EXECUTIVE SUMMARY
Following an eventual peace agreement, any administration in Syria will need to address the
issue of missing persons in a transparent and objective manner, consistent with international
human rights obligations, in order to gain the trust of all sections of the population, including
millions of refugees, and to rebuild the country’s international standing.
An official, comprehensive central database will be a key tool that must be available to postconflict justice and related institutions responsible for accounting for missing persons and
for investigating the circumstances of their disappearance. Throughout the Policy Process,
CSOs called for such a central database to be administered by a reliable international third
party, reflecting an absence of trust on the ground, and limited technical and administrative
capacities, as well as the need to end duplication of effort and re-traumatization of
survivors that redundant data collection activities can entail. In addition, under Syrian law,
only persons missing inside the country can be reported missing to judicial and related
institutions. Missing persons reports cannot be filed from abroad, which necessitates
instituting a system for reporting missing persons and other data collection abroad.
The recent establishment of a Data Repository by CSOs that have entered into Data
Partnership agreements with ICMP demonstrates the ability of CSOs to work together to
create concrete solutions in the relatively short term. These CSOs, many of which took part
in the Policy Process, have been using ICMP’s Online Inquiry Center (OIC) (oic.icmp.int/ar)
to enter information on more than 12,000 missing and disappeared persons. Among other
matters, the information can serve as a basis for introducing the systematic use of DNA
analysis, in particular genetic reference sample collection.

Policy Process participants also identified the need for a charter laying out ethical principles
that different CSOs irrespective of political orientation could subscribe to as a building block
of effective cooperation. Such an instrument could introduce an element of cohesion or,
at the very least, a general framework to the efforts currently being undertaken by a wide
array of groups based in Syria, the region and further afield. Policy Process participants
expressed frustration over the lack of protections afforded by state institutions and domestic
legislation. While other countries have passed special legislation on missing persons,
instituted declarations of absence, and established mechanisms for effective investigations
of missing persons cases, no such measures can be expected in Syria in the short- or even
medium-term. However, participants emphasized that interim efforts can and should be
undertaken, including working with nascent institutions in country, lobbying relevant bodies
for more information and transparency on the missing, supporting accountability measures
currently being undertaken in Europe and elsewhere, and helping Syrian organizations to
grow technically and organizationally. The last should include supporting the development
of family associations, policy and advocacy groups, as well as instituting safe and trusted
processes for the systematic collection and processing of genetic reference samples from
families of the missing and from human remains (where possible).
In addition, future Syrian capabilities can be enhanced by studying approaches of other
countries that have addressed the issue of persons missing as a result of armed conflict.
While establishing specialized, independent institutions on missing persons is the norm,
these specialized institutions are especially successful where they cooperate with and
reinforce related justice and accountability processes, including prosecutions.
Prosecutions form part of states’ broader responsibility to ensure human rights and security
for all. Syrian CSOs want assurances that a future constitution will guarantee and protect
the right to effective investigations and ensure that perpetrators are held to account.
However, Policy Process participants repeatedly emphasized that they also want to see the
establishment of a Syrian commission or similar institution on missing persons that can
engage in an impartial and credible process of finding all missing persons. This institution
would be in charge of handing over remains to families, and of collecting evidence to
standards admissible in courts of law, both to prosecute perpetrators and to achieve state
responsibility. As one representative of a Syrian NGO pointed out, the current trial in Germany
for war crimes allegedly committed by Syrian government forces serves not only to bring
perpetrators to justice but provides “a recognition of the suffering of all victims at the hand
of an unjust and brutal system”.
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The Syria Policy Process identified broad consensus on key topics:
ICMP should facilitate convening a Policy Coordination Group that comprises families of the
missing, CSOs and international organizations, to develop proposals for the type of postconflict missing persons institution, legislation and central records that will be required in
Syria.
Syrian CSOs and families want to secure the rights to justice, truth and reparations, including
proper investigations and holding perpetrators to account. ICMP and other international
organizations should support local efforts to create institutions that conduct effective
investigations.
A charter laying out ethical principles to which different organizations subscribe should be
adopted by the Policy Coordination Group.
ICMP should further intensify its efforts to build the capacity of family associations. Efforts
must be made for women to lead these associations.
ICMP should continue to facilitate intergovernmental cooperation among governments that
host large numbers of Syrian refugees to facilitate the collection of missing persons data in
their countries.
The issue of persons detained in Syrian prisons and places of incommunicado detention
must remain a key priority that requires the cooperation of families of the missing, civil
society, governments and international and other organizations, including the UN Office of the
High Commissioner for Human Rights (OHCHR), the International, Impartial and Independent
Mechanism to assist in the investigation and prosecution of persons responsible for the
most serious crimes under International Law committed in the Syrian Arab Republic since
March 2011 (IIIM), ICMP, and the International Committee of the Red Cross (ICRC).
A central, impartial database to find all missing persons, regardless of their national, sectarian
origin or the location and circumstances of their disappearance, must be established and
can be built on work that has been done to date – in particular the ICMP Data Repository,
through which families can access available information on their missing relatives.
ICMP should begin a process of gathering ante-mortem and post-mortem DNA reference
samples inside and outside Syria, and securely process such samples for inclusion in the
Data Repository, while providing personal data protection standards in conformity with
international law.

At the opening roundtable, held from 20 to 22 May 2019 at ICMP Headquarters in The
Hague, participants discussed the need for an impartial, central data system on missing
persons and an assessment of existing mechanisms to locate and identify missing persons
from the Syria conflict, as well as the issue of incommunicado detention and future steps
needed to ensure that all persons are accounted for.
The second roundtable, held from 31 October to 1 November 2019 in Istanbul, focused on the
modalities and effective deployment of an impartial, central data system as part of building an
effective process to account for the missing and for the circumstances of their disappearance.
The third roundtable, held from 25 to 26 February 2020 in The Hague, addressed the Syrian
legal and institutional framework as it relates to missing persons, with a particular focus on
developments in Northeast Syria.
The fourth roundtable was set to be held in Berlin on 20 April 2020. However, due to the
Covid-19 pandemic, this was rescheduled as a series of five three-hour online sessions
held weekly from 21 April 2020 to 20 May 2020. These highlighted policies that can
secure the rights of families; missing persons institutions and legislation; reparations and
victims’ rights; peace agreements and constitutions dealing with missing persons; and
justice mechanisms.
ICMP plans to organize future roundtable events to concentrate on key issues that figure
prominently in this report and that were recurrent topics of discussion throughout, including
the role of women as leaders of efforts to locate the missing, and the immediate priority of
persons missing in incommunicado detention.
Each roundtable session included ICMP presentations of experiences from other parts of
the world, including Bosnia and Herzegovina, Colombia, Cyprus, Iraq, Lebanon, Libya and
Mexico. Throughout, ICMP facilitated discussion and supported consensus and initiatives
developed by the participants. The roundtables were held under Chatham House rules:
views expressed in this report, which is an executive synthesis of the discussions with an
emphasis on participants’ perspectives, should not be attributed to identifiable participants.
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THE WAY FORWARD REGARDING
MISSING, DISAPPEARED
AND DETAINED PERSONS IN SYRIA
At the 12th round of the Astana peace talks, in Kazakhstan in April 2019, UN
Special Envoy for Syria Geir O. Pedersen, said the fate of tens of thousands of missing
persons must be clarified, and he added that “the scale of this issue is of unprecedented
proportions.” At the Third Conference on Supporting the Future of Syria and the Region
(Brussels III), 12-14 March 2019, the Special Envoy again emphasized the need to release
detainees and abductees and clarify the fate of missing persons. The Conference recalled that
arbitrary detention and forced disappearances are violations of human rights and international
humanitarian law. It called upon all parties, in particular Syrian civilian, military and security
actors, to release persons arbitrarily detained, in line with UN Security Council resolutions
2254 and 2268. During the June 2020 conference hosted by the EU (Brussels IV), many
government and Syrian civil society representatives concurred that sustainable peace in
Syria requires justice for victims and their families.
As part of its Syria Policy Process, which focuses on what can be done now to find the
missing, ICMP prepared a report, Missing Persons in Northeast Syria: A Stocktaking, which
analyses efforts to retrieve and identify human remains in Northeast Syria, the Syrian
legal framework, the demographics of missing persons, and the situation of families of
the missing. The report served as the basis for discussions with Syrian civil society about
operational activities that can be conducted now in a manner that supports securing future
rights to truth, justice, and reparations. The report found that, to date, the First Responders
have recovered 5,656 bodies in and around Raqqa City. Another 522 bodies were recovered
by the Deir Ezzor forensic team. In total, 22 mass clandestine and irregular graves have
been excavated and bodies reburied in the two main cemeteries in Raqqa. However, only
667 bodies were identified, using error-prone techniques that rely on basic identifying
markers such as tattoos, clothing, jewellery and ID cards.
While biological samples for DNA testing have been collected by local authorities, DNA has
not been used as the basis for identifications. The systematic use of DNA analysis should
be introduced in a manner compatible with evidentiary requirements. It is not clear if the
recovery of mortal remains was properly documented and it is unlikely that legal documents,
including death certificates that note the cause and manner of death, were issued. Such
documents are important for securing rights in the future. Political and military instability
has made international support for efforts to account for the missing in Northeast Syria
challenging. Despite this, a number of actors have endeavored to locate and identify missing
persons, in many cases risking their lives to do so. Families and authorities are attempting to
address the issue of unidentified human remains and missing persons, but they need help.

Policy Process participants had divergent views on the feasibility of conducting exhumations
and identifications from clandestine and mass graves in Syria in present circumstances.
While urgent action is required to give answers to families of the missing and to preserve
evidence establishing the circumstances of disappearances, there is no clear legal basis
for exhumations. This means that any efforts undertaken now risk compromising evidence
that could later be used to account for missing persons in a manner consistent with the rule
of law, including prosecuting perpetrators. Also, there are no adequate means to perform
reliable identifications of human remains. Policy Process participants therefore urged more
engagement by ICMP in Northeast Syria with, at a minimum, capacity-building and technical
training to ensure that forensic and documentation work adheres as much as possible to
international standards.
Incommunicado detention is a major issue that requires urgent attention, as missing persons
may be alive and in detention. Information must be retrieved from international organizations,
autonomous authorities, the regime, and other groups in regard to prisons and places of
detention. Participants repeatedly noted that former ISIS places of detention as well as
current prisons in the Northeast should be investigated, as these may hold documentation
and information relevant to missing persons. CSOs and families of the missing agree that
these issues are interrelated. The Syrian government, regional self-governance institutions,
and militias are all said to hold information, and all must be approached. Participants
therefore noted a need to engage with relevant authorities to gather more information on
the missing, including through the Office of the Special Envoy and the Astana process.
Creating a Policy Coordination Group on missing and disappeared persons that includes
families of the missing, CSOs and international organizations, could, among other things,
facilitate the exchange of information and build a systematic process of collecting and
analyzing information, including that related to detentions, mass graves and human
identification. This Group should shape strategies to support domestic organizations to
better conform to standards of work mandated by human rights, in particular those of
an effective investigation under the right to life. This includes addressing the entirety of
recommendations made by participants throughout the Policy Process, including the issues
of detention, data processing and protection, and the development of a central database, as
well as operational matters in relation to mass graves and other issues. Finally, the Policy
Coordination Group should provide a means of engagement with the Office of the Special
Envoy and the Astana process by strengthening consensus building among civil society
actors and creating more effective access to key participants in that process.
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APPROACHES TO ADVANCE
FUTURE STATE RESPONSIBILITY

In Bosnia and Herzegovina, where more than 75 percent of the 30,000 persons missing
from the 1992-1995 conflict have been accounted for, including almost 90 percent of the
8,000 persons missing from the Srebrenica Genocide, the state-level Missing Persons Institute (MPI) cooperates with domestic and international courts and prosecutors investigating
missing persons cases. The MPI also provides evidence in trials held in domestic and international courts.

In recent decades, an increasing number of states around the world have taken responsibility
for accounting for missing persons. In Syria today, this responsibility is not being discharged
either by the de jure or the de facto authorities and the number of missing and disappeared
persons continues to rise. Policy Process participants noted that the majority of the population
have no legal recourse when it comes to accounting for the missing and the disappeared due
to massive population displacement, inability to deal with the regime, and the tremendous
risks in doing so. At the same time, Syrian law and the present political circumstances
limit opportunities for credible investigations of mass graves, excavations and human
identification efforts, while, for example, death certificates issued by anyone other than the
regime authorities lack legal validity.

In Cyprus, since the establishment of the Committee on Missing Persons (CMP) in the
early 1980s, just under half of the 2,002 persons missing have been identified and their
remains returned to their families. The CMP locates missing persons from the period of the
Turkish invasion of 1974 and related civil strife, using an “inter-communal process” as a
humanitarian measure. Under this process, the CMP determines whether missing persons
are dead or alive, and returns remains to families without determination of cause or manner
of death. The CMP does not make data available to the judiciary. However, human rights
protections continue to apply independently and have been pursued in cases such as
Cyprus v. Turkey (2001, European Court of Human Rights), and prosecutors also conduct ex
officio criminal investigations.

Persons go missing as a result of arbitrariness and lawlessness in many parts of the world.
Failure to investigate their whereabouts and the circumstances of their disappearances
erodes the rule of law. Reinstating the rule of law must begin with those most affected by
past abuse and lawlessness, in particular with families of the missing, whose participation in
developing fair and just institutions advances public trust. Such processes bring answers to
families of the missing and result in justice for society at large. The human rights framework
on missing persons has become especially detailed over the years with courts spelling out
many aspects of state obligations. There is a substantial body of jurisprudence, and there
are increasingly precise parameters for investigating missing persons cases. In particular,
courts have found that efforts to locate missing persons solely on a humanitarian basis do
not relieve the state of its obligation to conduct effective investigations under the right to life.
An effective investigation is conducted ex officio, in a transparent manner and is capable of
establishing the facts, including the circumstances of persons disappearing.

Lebanon recently adopted but has not yet implemented a Law on Missing Persons and very
few of the 17,000 persons missing from the Civil War, which ended several decades ago,
have been found. In Iraq, the Law on Mass Grave Affairs describes how investigations should
be conducted. It places the judiciary in charge of the process and provides an operational
role to the Mass Graves Directorate of the Martyrs’ Foundation, among other institutions, as
defined in Article 6 of the Law.

In countries with significant missing persons legacies, such as Bosnia and Herzegovina,
Colombia, Iraq, Lebanon and Mexico, legislation has been enacted to define the rights of
survivors and the legal and institutional resources available to them. Such legislation often
addresses the modalities of investigations, establishes central databases and records of
missing persons, and provides for reparations and memorialization.

In Colombia, special state institutions were created under the 2016 peace agreement,
which bodes well for efforts to ensure that state structures to address missing persons
are created in the context of future peace agreements. In Mexico, the General Law on
the Forced Disappearance of Persons, Disappearances Committed by Individuals and the
National Missing Persons System makes provision for victims of forced disappearance
and their families. The General Law incorporates international human rights standards
established by international human rights treaties, the Inter-American Court of Human Rights
case law, the recommendations issued by the UN Working Group on Forced or Involuntary
Disappearances, and the Inter-American Commission on Human Rights.
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Country

Context

State-level Mechanisms

Key Legislation

Bosnia and Herzegovina

Conflict 1992-1995; Dayton
Peace Agreement (1995)

Court of BIH; War Crimes
Chamber; Missing Persons
Institute (MPI)

Law on Missing Persons, 2004

Colombia

50-year armed conflict,
disappearances;
organized crime;
Peace Agreement (2016)

Prosecutor General; Search
Commission for Missing Persons
(2008); Search Unit established
by the 2016 Peace Agreement
and 2017 Decree 580

Constitution (1991); Law on
Enforced Disappearance (2000);
Law on Urgent Search
Mechanism (2005); Law on
Homage of Victims (2010); Law
on Victims of the Armed Conflict
(2011)

Cyprus

Post-invasion of 1974

Committee on Missing Persons
(CMP), 1981, UN administered

Intercommunal Terms of
Reference, 1981

Iraq

Wars with neighboring states;
Atrocities committed during the
regime of Saddam Hussein; Post
2003; ISIS crimes

Lebanon

Civil War 1975-1990

Mass Graves Affairs Directorate
Laws on Mass Graves Affairs;
(Human Rights Ministrythe Martyrs’ Foundation; the
2005-2015);
Ministry of Martyrs and Anfal
Martyrs’ Foundation (2004);
Affairs; Compensation of Victims
Ministry of Martyrs and Anfal
of Military Operations; Mistakes
Affairs, Kurdistan; Ministries of
and Terrorist Operations
Justice, Interior, Health, Defence;
High Judicial Council
National Commission for Missing
and Enforced Disappearances
(2018); Committee to Investigate
the Fate of the Missing and
Abducted; Commission to
Receive Complaints from
Families of the Missing (2001);
Syrian Lebanese Committee
(2005)

Law 105 on Missing and
Forcibly Disappeared, (2018);
Lebanese Cabinet Decision
(2000)

Libya

Earlier conflicts with
neighbouring states, the Gadhafi
regime, continuing conflict since
2011

Commission on Missing Persons
(2011); Ministry of Assistance
to Families of Martyrs and
Missing Persons (2012); High
Commission for the Search and
Recognition of Missing Persons
(2014)

Council of Ministers’ Decision
No. 2012/28; Law No. 1 of
2014 related to 17 February
Revolution

Mexico

Enforced disappearances;
organized crime; human rights
abuses; migration

National Search Commission
and National Search
System; General Law on
Enforced Disappearance and
Disappearance by Private
Persons, enacted 2017

General Law on Victims of
Human Rights Abuses (2013);
General Law on Missing Persons
(2018)

Table 1: Comparative overview of state mechanisms and key legislation

In Libya, the General National Congress (GNC) in April 2013 adoped a Law Criminalizing
Torture, Enforced Disappearances and Discrimination.Some of its provisions were found not
to conform fully with the country’s international obligations. The UN Support Mission in Libya
(UNSMIL) has helped the Ministry of Assistance to Families of Martyrs and Missing Persons
to develop a strategy on formulating a law on missing persons and ICMP helped the Ministry
to create a Libyan Identification Center, which enabled the collection of thousands of genetic
reference samples from families of the missing and 150 DNA-based human identifications
during 2012-2014.
Despite these variations, the right to an effective investigation may be invoked when state
actors or non-state actors are seen to have caused human rights violations, in particular
enforced disappearances. The state is responsible for its own actors and bears responsibility
for preventing violations by third parties.
The right to an effective investigation is not limited to effective criminal investigations. Effective criminal investigation will usually meet the standard of an effective investigation
under the right to life. However, as criminal investigations serve the primary purpose of
enabling prosecutions, they will generally locate missing persons, identify their remains
and establish other facts surrounding the disappearance only to the extent necessary to
satisfy the evidentiary requirements of criminal trials. Therefore, the state’s responsibility can
often not be discharged through criminal investigations alone. Although judicial institutions
(or institutions with judicial functions) must take the lead to meet the requirements of an
official response, specialized institutions and other official mechanisms have been established in many countries to discharge state obligations beyond criminal investigations in
large-scale missing persons scenarios. Cyprus is an exception not only because it maintains a
humanitarian process with the limitation discussed above, but also because that process
has been established as an “inter-communal” mechanism that does not aim to meet the
standard of state obligations under human rights. As a result, families of the missing have
faced challenges in securing their right to effective investigations, justice and reparations.
While establishing state-level institutions in line with the principles of state responsibility
is not a viable option in Syria at this time, it is important that civil society, families of the
missing and others work together now to define the framework of a future Syrian missing persons process. The Syrian missing persons situation is politically very complex. As
analysed and discussed in the Policy Process, this complexity is a common feature of all
post-conflict missing persons scenarios, which are highly politicized and emotive. Policy
Process participants discussed this politicization and noted that an exclusively humanitarian
response, such as in the case of Cyprus, does not depoliticize the issue.
Though each situation is unique, experience shows that effective missing persons investigations depend on building equally effective and accountable state institutions. The historical shift in the 1990s that underpins this modern aproach to the issue came with the
establishment of i ternational courts, in particular the International Criminal Tribunal for
the former Yugoslavia, the International Criminal Tribunal for Rwanda and the International
Criminal Court and others that conduct investigations of enforced disappearances and other
crimes leading to persons going missing, to rule-of-law standards. Responses to conflicts
that ended during or after the 1990s benefited from this approach. In the case of the Western Balkans, this resulted in an unprecedented number of persons being located and reliably
identified. In addition, many families of the missing from those conflicts were able to secure
rights.
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In the context of Syria, there are other steps that can and are being taken now by local
authorities, CSOs and international organizations. These include trust-building, policy formulation, evidence and data collection, providing training for first responders, families of the
missing and others, and securing broad international consensus and support. These efforts
primarily have two purposes. First, they aim to serve as a basis for future official investigations and help state institutions dealing with missing persons to build effective operational
capacities quickly after a peace settlement has been reached. Second, they improve local
capacities on the ground to respond more effectively to the needs of families under very
difficult circumstances. For instance, while excavations and human identification work by
first responders cannot be performed to international standards at this time, the technical
assistance and training that ICMP and others provide improves the effectiveness of such
efforts, while reducing the risks that such work entails.

COLLECTING DATA ON
MISSING, DISAPPEARED
AND DETAINED PERSONS
The effectiveness of processes to locate missing persons and to establish the circumstances
of their disappearance depends to a significant extent on the availability and quality of
personal and other data regarding the missing person, his or her next of kin and the time
and place where the person was last seen, or where mortal remains have been found.
Collecting, combining and comparing data from various sources constitutes the core of
effective missing persons investigations.
The situation in Syria poses particular challenges in this respect considering decades of
persons going missing and disappearing, the large number of perpetrators with various
motives, the dissemination of deliberate and pervasive misinformation, the concealment of
places of detention and burial, and the widespread practice of incommunicado detention, as
well as the systematic intimidation of witnesses and families of the missing. Therefore, the
creation of reliable central records of missing and disappeared persons, of circumstances
and causes of their disappearance, their locations, and in the event of their death, their final
burial places, needs to be established with the utmost care and for a multitude of legitimate
purposes.

Photo: Families for Freedom

Collecting data from diverse sources, places of origin or disappearance requires the
deployment of a polyvalent data processing system that meets the needs of all legitimate
data processing purposes. Such a system can serve as a central record, while also
protecting data in a manner that meets the requirements of all actors, and upholding the
rights of data subjects under General Data Protection Regulation (GDPR) standards. Family
representatives pointed out during the Policy Process that they want their personal data
protected to GDPR standards and they want to retain control over their personal data,
including the right to withdraw data at any time and ensure data portability. Establishing
a central database conforming to these requirements can therefore not be accomplished
by NGOs or charitable relief efforts alone, especially as NGOs or charitable organizations
sometimes cannot or will not work to GDPR standards or support accountability processes.
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Because Syrians have gone missing inside as well as outside Syria, along migratory routes,
from organized crime, and continuing armed conflict in other countries in the region as well
as abroad, collecting data is an international task. Turkey, Lebanon, Jordan, and Iraq as
well as Germany, Sweden and Austria host large numbers of Syrians, many of whom have
relatives missing from the Syrian conflict, ISIS crimes, or from attempts to reach Europe.
In the context of migration, before 2015, Libya was a transit hub for thousands of Syrians,
as well as others, and remains a host country. Many migrants drowned in shipwrecks that
occurred in 2013 and 2014. In 2015 half a million Syrian and other refugees arrived in
Lesbos via Turkey. Between 2015 and 2017, Syrians seeking shelter in Europe shifted
towards the Western Mediterranean route, from Morocco to Spain, where numbers of
missing and deceased migrants almost doubled. With the deterioration of the situation in
Libya, Tunisia became the transit hub for many migrants, including Syrians.

Since 2003, ICMP has developed data processing systems on missing persons to
accommodate the diverse and legitimate needs of families of the missing and society as
a whole, including justice and related institutions, for reliable information and fair data
governance, as well as effective protection of personal data. The current Data Repository
for Syria, which to date contains data on more than 12,000 missing persons, as well as
related information on presumed mass graves and other makeshift graves, is hosted on the
ICMP Identification Data Management System (iDMS), a data processing system which is
also being used by other international organizations and government institutions in various
parts of the world.

Accordingly, missing Syrians are being reported from all these countries to various
institutions including CSOs, police, courts, Red Cross and other relief organizations, the
IIIM and other UN organizations, the Commission of Inquiry for Syria, and the UN Working
Group on enforced disappearance, as well as to ICMP. This requires at this time the
universal adoption of an effective data processing system that ensures adequate database
interoperability.

Figure 1: Locations of people who have filed missing persons reports related to Syria via the ICMP OIC.

Figure 2: ICMP’s Data Systems
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Country

Central Records

Who can collect
reports?

Who acts on reports?

Bosnia and Herzegovina

Central Records housed within
the Missing Persons Institute
(MPI)

MPI

MPI;
Prosecutor;
Police

Colombia

National Registry of Missing
Persons to which several
institutions add information;
various other records in other
institutions

Prosecutor; Legal Medicine;
Search Unit; others

Prosecutor; Search Unit

Cyprus

No Central Records.

Committee on Missing Persons
(CMP), 1981, UN administered

(CMP)

Iraq

No Central Records exist yet

Mass Graves Affairs Directorate
(Human Rights Ministry);
Martyrs’ Foundation (2004);
Ministry of Martyrs and Anfal
Affairs, Kurdistan; Ministries of
Justice, Interior, Health, Defense

Prosecutor, Medico-Legal
Institute, Baghdad and Martyrs’
Foundation

Lebanon

No Central Records exist yet

Ministry of Interior;
Lebanese Red Cross

N/A

Libya

Central database with the Libyan
Identification Center

Ministry of Assistance to
Families of Martyrs and Missing
Persons

Ministry of Assistance to
Families of Martyrs and Missing
Persons

Mexico

Registry of Missing Persons,
DNA database, Registry of
Unidentified and unclaimed
bodies, Registry of Mass Graves
and Common Graves, Registry of
Detentions

Federal and Local Prosecutors;
National and Local Search
Commissions; Consulates

Prosecutor and Search
Commission offices

Table 2: Data Management and Central Records

Civil society actors can contribute to missing persons processes through data that they
collect or hold for various purposes, including for broader documentary or investigative
purposes. Where effective responses by public authorities to investigate the fate of missing
persons have not yet been instituted, as is the case in Syria, civil society efforts to begin
collecting data are often essential to expedite the establishment of official institutions and
investigations as part of peace processes or constitutional reforms. It is important therefore
to explore, through the Policy Process and the future Policy Coordination Group, examples
of data management systems on missing persons that are in operation around the world, as
these may provide lessons and may also benefit from further improvement.
The present level of relative stability in Northeast Syria is widely seen as providing an
opportunity to build the capacity of local organizations, to further advance collecting data on
the missing, including genetic data, and to shape a shared policy vision for the establishment
of future official Central Records on missing persons that meet the expectations of families
and all legitimate purposes, including strengthening state accountability and bringing
perpetrators to justice.
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THE CHALLENGE OF
GUARANTEEING EQUAL RIGHTS
FOR ALL FAMILIES OF THE MISSING
Different provisions apply in current Syrian law to families of victims in Syria. Whether the
missing person was a member of the military or a civilian affects the right of families to
compensation and support. Families of those categorized as martyrs associated with the
regime armed forces are entitled to certain privileges, including payment of four-fifths of the
missing person’s salary after one year. Politics play heavily into who is considered a martyr,
though, and families of missing civilians are not eligible for such settlements.
While families universally wish to find their missing loved ones, different groups have different
priorities. Some are looking for victims of ISIS, others are looking for victims of the regime,
but their separate goals must not become an impediment to creating a comprehensive
approach. While Policy Process participants recognized the impossibility of bringing together
all families of the missing under a single unified umbrella, they identified the development of
a charter or similar instrument laying out ethical principles to which different organizations
could subscribe as a building block of effective cooperation irrespective of the political,
religious or ethnic affiliations of individuals or groups. Such an instrument could introduce
an element of cohesion to the efforts currently being undertaken by a wide array of groups.
This should build on current data collection efforts to establish not only a framework of
general guidance, but also institutional focal points to which families can turn.
A charter or similar instruments would also facilitate the task of meeting universal needs.
Family associations need a legal and political framework to allow them to participate in
designing practical measures in response to rights violations, including for instance a
commission responsible for reparations and redress.

Families of the missing must also have access to property rights, social welfare provisions and
medical and psychological support. They must also have access to advocacy and legal assistance
to contribute to holding perpetrators to account. And they need protection. As most missing persons
in Syria are men, their surviving female relatives are exposed to the risk of abuse when they seek
information about their missing loved ones. A charter or similar instrument laying out ethical
principles to which different organizations subscribe could include enforcement provisions, such as
a uniform complaints procedure to accord better protections to families.
Families of the missing share a common pain, a common experience of loss, and a pervasive
sense of being subjected to the arbitrariness of authorities. They also share a degree of mutual
understanding – no one else can better understand the sense of loss experienced by those who have
a relative or relatives missing. Efforts must be made so that women are able to lead this process.
Women with missing husbands shoulder a disproportionate burden as single heads of households
and often sole breadwinners. The marginalization of women in peace processes and in the rebuilding
of social cohesion deprives such processes of their most important advocates and their key driving
force. Reparations play an important role in this respect as they enable those most affected to fulfil
this role.

Reparations are a means of redress for mental, physical or financial harm. They are given
by those who caused harm. In cases of human rights violations, the state will be held
responsible for failing to protect victims. International law defines as direct victims both
the person who has disappeared, or who has been released after having been missing, and
surviving family members.
Reparations are sometimes confused with victims receiving money. Reparations go beyond
financial compensation. They must fulfil the need for dignity and recognition that harm has
been done, as well as encompassing measures to prevent recurrence.

There is a difference between reparations and assistance. Reparations seek to recognize rights
and harm, whereas assistance fulfils the needs of individuals. Reparations are given by the state
regardless of need; they recognize the responsibility of the state. Assistance recognizes the
vulnerability of victims and may come from organizations. In practice, the obligation of the state can
only be fulfilled if the responsibility of the state is recognized.
Reparations and justice go hand in hand. Families demanding reparations are demanding
accountability and truth. Victims and groups of victims have the right to access domestic and
international tribunals. However, decisions of such tribunals may benefit only those who have
litigated – for all victims to benefit, institutions and funds must be established by law.

Photo: Families for Freedom

The rights of families of the missing can only be advanced if families themselves become stronger
advocates, acting and speaking in unison. Supporting the development of family associations and
fostering joint efforts among them is, therefore, of paramount importance. In addition to financial
support for establishing associations and facilitating their work, Policy Process participants
accordingly highlighted learning and development requirements to build capacity.
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CREATING A MORE EFFICIENT
AND JUST ENVIRONMENT FOR
RESOLVING PERSONAL STATUS ISSUES
Current Syrian legislation is inadequate and does not sufficiently protect missing persons or families
of the missing. Even before 2011, laws were applied in a political and arbitrary manner. Since 2011,
legal requirements have remained the same, despite the exceptional difficulties survivors face in
providing the relevant authorities with required certificates and other documentation, such as a
marriage certificate to prove a missing person’s status as a family member of the person reporting
the disappearance.
The issue of missing persons is addressed in various parts of the civil code and through Sharia
courts. The most important articles are 202 to 206 in the Personal Status Law. Article 202 defines a
missing person as “every person whose status is unknown”, and an absent person as “a person who
is alive but whose situation is unknown”. Military Decree 15 of 2019 defines the status of missing
military personnel and martyrs with the Syrian government armed forces. To report a missing person
to the court, the person must have gone missing in Syria. To complicate matters further, a missing
persons report to the police in Syria cannot be filed from abroad or from areas outside regime
control, preventing in particular many displaced and refugees from reporting missing relatives. Even
assuming a relative is able to file a missing persons report with the police, no rights or benefits are
afforded to the family for years until a court deems the missing person to be deceased. Indeed,
depending on the political circumstances of the disappearance, many families are never afforded
such rights and benefits.
Some countries have instituted a declaration of absence or similar legislation instituting certain
rights and benefits that follow from a person having been reported missing. This seeks to strike a
balance between a declaration or certification of death and the need for the family to have some
status or recognition that a person is missing. Often this entails access to the missing person’s
assets and the right to remarry under certain conditions.
A declaration of absence is common in Latin American countries that have experienced large
numbers of disappearances. It enables family members, especially women, to avoid the often
difficult and expensive process of securing a death certificate without affecting the state’s obligation
to conduct an effective investigation concerning the missing person. Other countries have status
laws that confer the same benefits on families of the missing that report their relatives as missing
to a central record of missing persons.
While there is no comparable procedure to a declaration of absence in Syria, other personal status
procedures are also frequently disrupted. For example, if an application is made in court for a decree
or judgement in a divorce case, the government representative may hesitate if a missing person is
involved, choosing to view this as a security rather than a civil matter. I
n Syria, the Ministry of Justice has a special committee on missing persons where families can ask
for information. However, instances where information is actually provided appear to be extremely
rare. The Ministry of National Reconciliation and the Reconciliation Committee have reportedly
responded to a small number of applications for information about missing persons, but information
is similarly limited. In recent years, the Syrian regime has unilaterally updated the status of some
missing persons as deceased in the civil registry, noting the cause of death as a heart attack in
allegedly more than 800 cases. Yet no bodies were provided to the families and it was subsequently
reported that these announcements have also included cases of persons later found alive.

Country

Time passed

Protections

Decision making, legal
basis

Bosnia and
Herzegovina

As of inclusion in the Central
Records.

Access to benefits;
Spouse can seek separation;
Assets can be accessed;
Education allowance for
children.

Civil court;
Law on Missing Persons.

Colombia

Two (2) months after report is
lodged.

Legal personality of the missing
person continues; Custody of
children by disappeared person
is preserved;
Assets of the missing person
cannot be seized;
Salaries continue to be received
by spouse and minor children.

Court; Law 1531 of 2012 on
Declaration of Absence for
Disappearances.

Iraq

Four (4) years after reporting
disappearance;
Two (2) years in terrorism cases.

Access to benefits;
Spouse can seek separation;
Assets can be accessed;
Martyr status.

Civil (Sharia) court; Minors Care
Act of 1980.

Mexico

Three months after report of
missing persons.

Legal personality of the missing
person continues; Custody
of children by disappeared
person is preserved; Assets
of the missing person cannot
be seized; Missing person is
considered on unpaid leave.

Court; Federal Law on
Declaration of Absence for
Disappearances (2018).

Table 3: Absence Legislation
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PERSPECTIVES ON
A FUTURE PEACE AGREEMENT,
CONSTITUTIONAL MEASURES
AND ACCOUNTABILITY
After a peace settlement, it will be essential for the Syrian state to take responsibility for a process
of investigating disappearances and persons going missing – state responsibility for leading such
processes is a common characteristic in countries that have launched and maintained successful
rule-of-law strategies following armed conflicts. State institutions often involve several government
ministries, including those responsible for foreign affairs, justice, the interior, health, and defense,
and need to have the capacity and the authority to coordinate the effort effectively.
Globally, peace processes have been supported by constitutional provisions related to criminal
justice and reparations, including those related to missing persons, disappearances and provisions
for specialized institutions. Enforced disappearances – in Syria and elsewhere – violate Article 7b of
the Rome Statute and Article 5 of the International Convention for the Protection of All Persons from
Enforced Disappearance.

While, at least in the short- and medium-term, the issue of missing persons is more likely to be
addressed through political negotiations than constitutional provisions, in many ways, families are
their own best advocates and consequently will play a leading role in developing the advocacy
efforts of CSOs. However, for this to happen, the missing persons issue must remain an international
agenda priority. In addition, the model of family organizations that participated in Colombia’s peace
negotiations could serve as an example for Syria. Syrian CSOs have demonstrated their ability to
cooperate so that families play an effective role in the Constitutional Committee, where they are
working to ensure that the constitution will guarantee and protect investigations and that perpetrators
are held to account.
While justice refers to the responsibility of the state as a whole, including securing the right to effective
investigations when persons have disappeared or have gone missing, peace and stability require
in particular justice for crimes and corresponding accountability processes. A future specialized
institution on missing persons must be part of and not separated from state responsibility. It must
be linked to a mechanism for accountability and justice to find the missing and hand their remains
to their families, and to collect evidence to standards required in courts of law that hold perpetrators
accountable for their crimes.
CSOs and family representatives throughout the Policy Process emphasized that they want
accountability and justice for crimes committed. They also demanded that future processes to locate
missing persons form part of criminal justice processes and of building more just state institutions by
strengthening their accountability to all segments of society. As one participant pointed out, universal
jurisdiction exercised outside Syria in countries that uphold the rule of law, for example, currently
in some European states, is an important step and should have access to all available information
on disappearances and other human rights abuses leading to persons going missing. Prosecutions
such as the one in Germany concern specific crimes, but they also put the entire system on trial. As
European states are increasingly turning to universal jurisdiction to investigate and prosecute crimes
committed in Syria, Policy Process participants asked that there be more engagement with these
mechanisms. Prosecutors investigating former ISIS fighters should question them on the fate of the
missing as should prosecutors bringing cases against former regime officials.
The IIIM has also been gathering evidence through written statements, which include information
on names of persons killed or considered as missing and will use evidence recorded by the UN
Commission of Inquiry on Syria since 2012, to support international justice and seek to ensure that
its central repository of information and evidence can also help in the search for missing persons.
Still, its mandate is first and foremost to support investigations and prosecutions of core international
crimes. The IIIM has a Memorandum of Understanding with ICMP through which both organizations
contribute to greater coordination among relevant partners, including in relation to the search for
missing persons and effective criminal and other investigations.
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Justice cannot exclusively be administered from afar, especially concerning missing persons. A
local mechanism on missing persons needs a clear mandate and authority to carry out its task
without relying on permissions from other authorities. In particular, it needs to be able objectively to
process data on missing persons, including genetic data to identify the missing, and to work with
international and other organizations that are technically capable and officially mandated. It must
also support the process of criminal accountability independently, inside and outside Syria.
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CONCLUSION
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Even at this time, when state accountability cannot be expected in Syria, there are measures that
should be taken or intensified to lay the foundations for an effective future system. These include
trust-building among CSOs, by enabling cooperative initiatives and strengthening female leadership,
and by advancing policy formulation, evidence and data collection, and the provision of training to
local actors.
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funded the Policy Process. ICMP would also like to thank the numerous international experts
who participated, including specialists in law, forensic science and data processing.

Policy Process participants proposed that a Policy Coordination Group hosted by ICMP facilitate the
exchange and processing of information, including information on detention, mass graves and human
identification work to standards of public accountability. This Policy Coordination Group should also
help local organizations to begin a process of gathering ante-mortem and post-mortem data and to
employ other means of finding people that stand the test of legal scrutiny. The Policy Coordination
Group can play a significant role in advancing reconciliation and rebuilding social cohesion in Syria.
The immediate focus of the Policy Coordination Group will include advancing a shared policy
position on addressing the issue of detention, data governance and the development of a secure,
impartial centralized and comprehensive data system on missing persons for Syria, and establishing
an operational framework and improved operational capacities to deal with mass and clandestine
graves, with an initial focus on Northeast Syria. The Policy Coordination Group will aim to present a
consensus on a policy framework for a future official Syrian missing persons process for inclusion in
a future peace agreement and constitution, and to contribute to the development of purpose-specific
legislation and institutions and measures for reparations.

ICMP wishes to thank the Violations Documentation Center (VDC) for its presentation, Bloody
Cost: A Special Report on Mass Graves in Al-Raqqa Governorate; the Syria Justice and
Accountability Center (SJAC) for presenting Searching for Missing Persons in Northeast
Syria: Assessment & Recommendations for the First Responders’ Team; and the Syrian
Network for Human Rights (SNHR), for its presentation Enforced Disappearance is the
Regime’s Most Painful and Brutal Weapon.
Above all, ICMP would like to thank the Syrian civil society organizations and families of the
missing who came together and actively participated in the Policy Process. The families are
the owners of this process, which reflects their needs and their wishes.
As a contribution to the collaborative process that is already underway, ICMP has compiled
a reference archive of academic and expert papers, relevant legislation and constitutional
provisions from around the world that can help Syrian CSOs, families of the missing and
others to develop unifying and effective policies. The reference archive is available on the
ICMP Global Forum App at https://oic.icmp.int/gf.

ICMP is a treaty-based intergovernmental organization with Headquarters in The Hague, the
Netherlands. Its mandate is to secure the cooperation of governments and others in locating
missing persons from conflict, human rights abuses, disasters, organized crime, irregular
migration and other causes and to assist them in doing so. ICMP also supports the work
of other organizations in their efforts, encourages public involvement in its activities and
contributes to the development of appropriate expressions of commemoration and tribute
to the missing.
It is the only intergovernmental organization tasked exclusively to work on the issue of
missing persons.
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